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PARTIAL TRANSCRIPT OF CLOSED SESSION PROCEEDINGS,
commencing at the hour of 5:24 p.m., on Tuesday,
August 2, 2005, -at 202 € Street, 12th Floor, San Diegs,
Caziifornia, before Keren M. Guevara; Certified Shorthand
Reporter in and for the State of California.
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DEPUTY MAYOR TON! ATKINS
SAN DIEGO CITY COUNCIL:
DISTRICT 4: SCOTT PETERS
DISTRICT 21 (Vacant)
DISTRICT 3: TONI ATKINS
DISTRICT 4: TONY YOUNG
DISTRICT 5: BRIAN MAIENSCHEIN
BISTRICT 6: DONNA FRYE-
DISTRICT 7: JiM MADAFFER
HSTRICT B: (Vacant}

ASSISTANT CITY LESLIE GIRARD
CITY ATTORNEY DON MCGRATH
CITY MANAGER LAMONT EWELL

CHIP FLAHERTY
DAVID KLEINFELD
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the record hefore some of you came in, Item No. 2 and
Item No. 6 | would merge my discussion,

This is last week's agenda.

MR. GIRARD: |t's the same.

MR. MCGRATH: What's the SDCERS lawsyit

‘Aumber, Les?

MR. GIRARD: 2 and 6.

MR. MCGRATH: 2 and &. | apologize.

What happened ~ and Mr. Peters, | heard your
comments. | was listening to the televisibn, even
though | wasn't in the room.

MR. PETERS: We missed you.

" MR. MCGRATH: | know. | would have loved to
have heen there, )

- When you were gone on your recess, we )
determined that the three-year statute on 1090 would run
on the Sunday before we filed this lawsuit.

Accordingﬁr, we fifed. We do not believe, as you said
in there, that we can wait for Bonnie Dumanis.
{Mr. Ewefl er_:teré the closad session room.)

MR. MCGRATH: We think the statute is three 7
years from the date of the event. Ergo, we moved as we
&id. We did not serve. We still baven’t served. So
that'é what happened on that lawsuit,

MR. PETERS: And Griésom?

4
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MR. MCGRATH: After that, we came to you and

1 1
2 . 2 told you what we had done. After that, cur opponents
3 ) MS. AT.KINS: m going to go ahead and call 3 demurred, and just so you kind of get a little flavor of
4 the Closed Session meeting to order. 4 how much fun these people are — excuse me, | wouldu"t'_
5 And for the record, we have District 1,. 5 -do this to you. Would yor not? Come on.
& District 4, District 3, District 5, 6, and 7 are all 6 MS. ATKINS: You guys, stop. '
7 here. 7 7 MR. EWELL: He's complementing you.
8 And Mr. Girard, can you lead in telling us who 8 MS. ATKINS: Look, piease, let's all pay
9  elseis here? 9 attention, and let's hear Mr. McGrath.
10 MR. GIRARD: Yes. Assistant City Atforney, 10 Go ahead, sir. .
11 Les Girard. . . ' 11 MR. MCGRATH: A demurrer is a simple moticn,
12 MR. MCGRATH: Assistant City- Attorney, 12 normally. Thisis what they filad. They had to get
13 Don McGrath. 13 penmission from the Court- That is what P'm facing on
14 MR. FLAGHERTY: Assistant City Attorney, 14 the 23rd with these people. .
15 chip Fiagherty. . 15 Tomorrow moming — or last week, SDCERS
16 MR. KLEINFELD: David Kleinfeild, of Heller 16 decided to file it"s own Jawsait, which is exactly the
17. Ehrman. 17 same as our cross-complaint in the case against Aguirre
iy MS. ATKINS: Okay. Thank you very much. 18 "and the City, SDCERS. | don't know why they did it.
19 Mr. McGrath, | think, for the record, we're ' 15 Most of you seem to know more than | know because
20  going to hold over Itém No. 1, Brown Field Aviation, and | 20 somehow everyhody talks to everybody, but apparently,
© 21  No. 7, Galifornia State University of Board Of Frustees. | 21 that's what they decided to do.
22 And we're going to start with ftem No, 2. 22 They now have a judge named Wickersham, and
‘ Go ahead, Mr, McGrath. 23 tomorrow moming all four unions are corﬁing in in front
e MR. MCGRATH: ! will be as brief as | can. 24  of Judge Wickersham to intervene.
25 And | would say to you, as I've said it off 25
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! haven't even talk to you about the lawsuit,
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let alone be retained or whatever we do on that. ‘I'm
not sure what 'm going te do tomorrow moming. -1 just
may not go and then somebody can figure it out later. }
don't know. Butthat's where |l am,

What } would make -- what 1 would suggest, if
you would let.me, is that the judge 1 have presently,
who is Judge Barton — and that's the low number rule
and should be the judge for the case, but somehow the
court is not picking it up that way — has been wvery

goed. Judge Wickersham is a nice man, but| don't know

why we have to fight the same lawsuit over again in his
court: -

My position would be to consolidate, move to:
consolidate both actions, and send them to
Judge Barton for trial. Now, that's basically.it.

It's our opinion - and | just said someéthing
to Mr. Young that I've neversaid to you; but here's why
! was hired. I'll tell you why | was hired.. Every
lawsuitis:the same. 30 years of this, it's all-the
same:-You filé, you scream and jell, you scare each
othgr, somebody thinks they're going to lose, and you -
sett!e. o

\l ve enlisted Judge Larry lmmg, -who.is

. probably the finest settle_ment judge in.the world. 1

mean; literally, he's doing ‘Enron. And he's-consented
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within those walls are thefacts.

i can't get in there, They won't iet mein,
They won't let Aguirre in. That's the lawsuit that they
fited, the main lawsuit.

So as the time:is going, the statute is
running on thoserstatutes, if it hasn’t already run.
That's the second reason | asked to hire Heller, and
that's under -~ what would that be Les, 62

_MS. ATKINS: 2.

MR. GIRARD: Hé, your Honor. This is the
anticipated litigation, which is Tab 8:

MS. ATKINS: .Oh; we're back to the book that
you provided-us to fast week. -

MR- MCGRATH:  Yeah.

MS.-ATKI NS: Okay. Okay. Got it..I'm sorry

MR: MCGRATH: It woulld be under Tab 6 today, '

Kwou!dn 't it?-

MR. GIRARD: No. Pm sorry, Your Honor. Let
e «let-me clarify. . The cross-complaint is number — |
Closed 5e‘§Sion Jtemr No. 2.

The new lawsuit-that Mr. McGrath bas referred
to By-‘thei’CERS board-challenging the legality or raisiﬁg
the issue of the benefits is under tabs = Closed
Session Item No. 6.

The initiation of litigation which’ Mr. McGrath
8
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has feferré_d to against various professionals.is listed -
under Closed Session.lfem No.:8, and that you would be
authorizing of initiation-or at least a réport back on
initi'ating litigation égainst-the professionals that -
Mr. McGrath has mentioned.: '

So there are three items that were kind of

- discussing in-here. - Closed Session Hemy Noﬁ.— 2; Closed

Session ltem No. 6, and Closed Session ltem:No: 8. In
the booklet that Mr. McGrath provided you last week
there are variocus reports. -

And §f you look at tabs — Tab 2-is a report
on thé prospects for litigation against.Gabriel Rodder
and Smith.

Tak 1 is the prospects for lztlgatson agamst
Callan & Associates. This is in the bogklet provided by
Mr. McGrath last week. And | think that covers it

MR. MCGRATH: And the:receivership, then,

7
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1 to represent or to mediate our case. for the City free.of 1
2  charge. 2
3 He is at the-end of my rainbow. :1 would have 3
4  expected to be with Mr. Aguirre for about a year. As. 4
5 it's going, I think Fll be here longer,- But at some 5
€ point; the unions are going 6 say; Gee,; we might lose 6
7 some benefits. And you all say; Gee, well, maybe we. 7
8  shouid pay scme more, maybe through taxes or Lamontis | 8
9 going tax leases or whatever.. I hope we don't seil real 9
10 estate, but whatever you decided to do, we're all going . 10
11 go in front of somebody like Larry Irvine some day, and 11
1Z  that's where I'm coming. . : 12
13 At present, 'm over — I'm underinanned. 13
14 That's why I've asked to hire Heller Ehrman to help me. i4
15- And I'm asking you again. 15
i6 We put the receiver at the end of our cross i6
17 eomplain. it's a thing we should.de, and 1'li tell you 17
3B—wwteys - . 5
19 Somehow the board has lost the co_ntrdl of 19
20 their rudder. They have within their walls bad people, 20
21  peopte would have committed legal malpractice, 21
22  accounting malpractice, brokerage malpractice, and 22
©  actwrarial malpractice. 23
i How much is that worth? 1 don’t know. Could 24
25  be worth as much as a hundred million dolars, but . 25

wWe'lgetonto it iEterons That would be NG, 4

And I've done a more commonsensical memo on
that, which | have sent via-e-mail and asked you to
insert in your notebooks. So that's where I’'m coming
from. .

And I'm not capable of handling this
litigation alone. The office just doesn't have that
type of man - horsepower -- excuse me, people power.
9
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Pretty simple. But, | don’t have the wherewithal to
hire Heller. 1 need to come to you.

Shouid we have ever filed the cross-complaint
without your permission? H would have been nice to
wait for you to come back, but | was scared to death
we'd run that statute, and that's why | dig it. No
cther reason.

MR. GIRARD: Your Honor, if | might just
suggest perhaps an order of potential motions here for
you because Mr. McGrath has identified a lot of issues
that he needs your guidance on.

No. 1, | would point cut that the issue of the
legality of the benefits is absolutely joined now
between the parties. And we wotld recommend strongly
that you permit our office to proceed in the
crossncomplaint and defend against the new complaint
using these offices of Heller Ehrman to assist
Mr. McGrath in that effort.

That will result in a decision on the legality
of these benefits one way or the other, which I think
everyhody needs. So that would be oné motion.

Aﬁother'pp‘tential' motion to be to authorize —

MS. FRYE: Mr. Girard..F'm sorry. I ]
can — -

MS. ATKINS: Yes. - i

. 10
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bring forward the budgetary item for consideration in
Open Session.

MS. ATKINS: Okay.

MS. FRYE: And | wouid move that.

MS. ATKINS: And for clarification —

‘MR. PETERS: I have é question. | have
questions.

MS. ATKINS: Okay. You have questions.

Ms, Frye has a motion. .

Let me just make sure. You said that is
Item 6 on today's Closed Session docket?

MR. GIRARD: It would actually er)cbmpass part
of ltem 2, Your Honor, which would be the prosecution of
the cross-complaint and a defense in Iiem No. 6 in the
action bought by CERS,

MS. ATKINS: Okay. For purposes of
dis¢ussion, F'lf second the motion.

Go a;iead, Mr. Petfers.
- MR. PETERS: Okay. So we had a littie bit of

a decisioﬁ on this before, but there’s — Sections 1,2
and 3 of the complaint had fo do with the action which
we approved last time, which was wha's their counsel.
We want to find that out. We agreed last time.

Biit 2 and 3 had to do with the validity of
MP-1 and the validity of MP-3. And then the rest of it

: 12
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1 MS. FRYE: Just to keep things simple. " 1- had to do with suing individuals for damages. We got
2 MS. ATKINS: Ms. Frye. Go ahead. 2 rid of the damages.
3 MS. FRYE: If you don’t mind because | like _ 3 MR, MICGRATH: t'm sorry. | didn't bying you
4  simple. | would move the motion, if you can just say it 4 up to date. ' -
5 again. 1 would appreciate it. 5 MR. PETERS: Okay. . :
6 MR. GIRARD: A potential motion would be to .6 MR. MCGRATH: That issue, | meant to tell you, -
7  authorize the prosecution — the service and prosecution 7 is really moot because we have been — evén though we
8 of the cross-complaint and a defense in the new action 8 never served, these people have come in and asked for
9  brought by the retirement board, which is Closed Session i 9  permission to demur, and they are demurring. One law
10 Hem No. 6, and to retain Heller Ehrman to assist in 10 firm on behalf of those named individuals as the SDCERS
Il that effort in an amount not to exceed — Mr. Kieinfeld, 11 board. o
12  did you — I forgot If you proposed a budget for this, 12 MR. PETERS: Okay.
13  erwas it an all inclusive budged? ' 13 MR. MCGRATH: So that | think your fears
14 MR. KLEINFELD: 1t was an ali inclusive 14 should be — should go away on that issue.
15 budget. 1 think it is behind — at least - 1 don't 15 MR. PETERS: All right. So I'm willing to
16 know what book you have in front of you today. It was, 16 support Ms. Frye as to the dmhe
17 Ibelieve, Item 4 on the - 17 validity of the benefits. —
18 MR, GIRAHD: Lot me Suggest that actually the e Is that what you're suagesting?
19 budget item would have to come before you in Open 19 is that what your motion was?
20 Session anyway. | believe Mr. Kleinfeld had noted a 20 MR. GIRARD: Correct. Ijust suggested a
21 potential budget of half a million dellars for all 21 potential motion would be to pursue the cross-compiaint.
22 services presently. 22 You can debate it and modify it as you deem appropriate.
{\ S0 this motion _Would be merely to prosecute 23 MR. PETERS: I can support the declaratory
24 the cross-complaint and defend against the new action 24  relief parts, but 1 can't support the rest of it at this
25 and retain Heller Ehrman for that purpose. And we'll 25

11
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hecause | dow’t think that's — | don’t think that's '

1 don't know what | have in front of me, Les.
I just can't, but | remember — | oniy have the first
coupie of pages.

And | guess while you're Iooking for that,
too, we also want to clarify that I'm concemed about

the -- I mentioned this last fime, and | don’t think

Mike Aguirre had any problem with.it, but I'm concerned :
it

about the risk of us being acciused of bad faith

bargaining if the City Council adopts the position that

the benefits are that we just negotiated are illegal,
And ! think we should plead that it's the City Attorney.
thaf takes that position, not the City Council. o
MS. FRYE: Could | just get a clan;l;;;on’
" MS. ATKINS: Yes, Ms. Frye:

MS. FRYE: Thank you.

That the benefits that we just approved -
which benefits are you talking about? 'in 2602 or the
ones most recenily? -

MR. PETERS' I'm talkmg about 2002 and 2005.

MS. FRYE 20057

MR. PETERS: Yeah.

1 don’t think it's that hard of an issue,

Ms. Frye. l}ust don't want anvone fo be pleadmg that
the City Council be[leves that benefits are |Ilegal

14
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you — you have - you might have created in prior
years. That's your point.

MR. PETERS: Right.

MR. MCGRATH: And | think it's well taken. 1}
could go along with that, if it's legal to let
Msike Aguirre, City'At‘tomey of San Diego — you khow,

and then we do a resolfution authorizing him to bring

that action. He would be that party in the

cross-complaint. Then we would merge the SDCERS case.

I don't know what the end result may look

like; b:—t either way, the issue is coming up, and you're
not a plalntiif trying 10 set A5ide BeRenNTs you might
‘have created, and 1 think Scotf 1= legally correct,
That doesn’t look good, and it probably isn't good.
MS. ATKINS: Ckay. Ms. Frye, are you —
MS. FRYE: I'm just gding to kegp listening

until everyone is done talking. That's why | wanted to
start with one motion and try and keep it s;mply because
nothing is simple here anymore.

MS. ATKINS: And I'm going to go to Mr. Young,
but let me just clarify, since | seconded a motion, ;‘
concur with Mr. Peters on that. | don't want to take a

.position where — 1 am in agreement because | don't want

to - | don’t want te be accused of bad faith bargaining
either. 1 want the declaratory relief. | don’'t want

16
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appropriate v at.
. MS. ATKINS: Butyou will -
MR. PETERS: I'm willing to authorize the City
Attorney to state that he believes it and to prosecute

the action on that basis, which would result in — it

wouid irave the same resultﬁ

MS. FRYE: So what is the difference in part
of my motion? | mean —

MR. MCGRATH: It is changing the name of the
crass-defendant. Takmg the City out and putting
Aguirre in, with your blessing.,

We've tried researchwise to come up with a way
1o have attorney be - City Attorney be — it's callied
ex rel. ’

We're not terribly we have not been
successful in glvmg him a title that would make him
equal te you as the City Council, but if you authonze
that, it might work.

38— MR-PETERS:~Seer tire-thing is that they've

19
20
21
22
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pled in their action as Aguirre. So ] think it should

be okay. Right?
MR. MCGRATH: And he's thére, and so0 are you.
I could understand you're saying to us, We

_don’t want to be a plaintiff or a defendant in their

lawsuit. Maybe you'll have to be a defendant, but you
don’t want to prosecute setting aside the benefits which
13
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1 to - you know, it 1 just ~ so | may have to — 1
2 seconded the motion, but -
3 MS. FRYE: We can work on this.
4 MR. PETERS: | think that those people who
5 want the issue lifigated have been helped a tot by the
6 fact that CERS has filed this complaint because now it's
7 _ joined. 1 think it takes away a lot of issues. | just
g n't want us to be pleading that the City Council
9  believes that's these benefits are illegal, because }
10  think then that could expose the City to a prol?l-e;; we
11 don't need now, Especially since they filled this
12  action. . :
13 Do you have a copy of the complaint,
14 Mir. Girard?
15 MR. MCGRATH: 1have it.
16 MR. PETERS: Because my other comment had to
17  do with the -
18 MRTMCGRAT H:The Test 67 3t
19° Do you want my copy, or do you want me to read
20  you the headings?
21 MR. PETERS: | have the headings. | just
22 don't have the rest. For some reasen | have the first
23  four pages in my binder.
24 MR. GIRARD: It is actually copy of the first
25 amended cross-complaint.

17
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MR. MCGRATH: No, second amended.

MR. PETERS: | don’t have that.

MR. MCGRATH: The second amended
cross-complaint, 1 is dec relief.

2 is dec relief.

3 is dec relief.

4 is dec relief, to which | understand you
don’t object.

5 is breach of the trust.

6 is breach of fiduciary duty,

And this is mostly pled against the Sathoffs
and the peopie that really got us into this. This is ~
they're defendants in those actions. Nobody to do with
the present board. o

7, fraud and negligence.

8, fraud, intentional misrepresentation,

9, fraud and concealment,

10, negligence.

1_1, conspiracy.

‘ 12, writ of mandate.

And this is the way we get our result is we
ask the SDCERS board to restate the benefits, and then
instruct the City Auditor to go ahead and pay them. -
It's just the methodology that we selected.

I can tell you most of this will probably be
’ 18
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MR. PETERS: A tolling agregment,.

MR. YOUNG: What's that?

MR. MCGRATH: I doubt it, not with these
people. There's no — there's hate.

MS. ATKINS: Expiain for —

MR. PETERS: The idea is that 1 think what
Mr. ~ and | don’t know the merits of this ~
Mr. McGrath is saying, you only have so much time to
bring a claim for damage to recover from people.

What he's saying is that the day he filed was
at or near the last day he had to bring damages against
these people to go after their personal assets to get
money from them. And he saying that if we dismiss it,
we won't be able to reinstate it so that it's timely.

MR. MCGRATH: No. It's not my goal to get
their persbnal assets. My goal is to set aside the
benefits under 1092, which says anything illegally
constituted can be set aside civilly. And that's a
three-year statute. That's what I'm trying to do.

Yes, there are some arguments that these
people persenally could be liable for damage. It's not
my main goat. '

MR. PETERS: So are you — when you're talking
about your dismissing damage claims against all the

- board members -

20
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1  buichered over the next few months, but that's what’ 1 MR. MCGRATH: Present. .
2 we've pled. . 2 MR. PETERS: - present board members, you
3 MR, PETERS: Well, I just ~ my own personal 3  still have damage claims against -
4 view - and ¥'m interested in hearing everyone else’s — | 4 'MR. MCGRATH: Sathoff and the others.
5 is I'm not interested in spending City nioney -on the 5 ME. PETERS: Yeah. See, for me, | don't know
©  fraud and intentional conceaiment and all that stuff. 1 &  how much money we can recover from Ron Sathoff, He's
7 just don't think that that's important to us. ' 7 going to protect his house. He's probably got a car.
8 I think what we need is a resolution of 8 It's not worth it for me to do that.
9  whether the benefits are legal. And I'm just not. ] ' To the extent that Mr. McGrath wants
10 interested in the rest of it. 10 dectaratory relief or wants to use those as a way to
11 MR. MCGRATH: Let me just say one thing to 11 invalidate the benefits, |1 think that that can be done
12  help you. it would be easy for you to tell me to drop 12 through deciaratory relief. .
13 the cross-complaint. | can't because that's where my | 13 You. say that these people committed fraud, and
14  statute is stopped. That's how | pled ~ why I pled 114 therefore — so I'm not —- I'm not sure. Maybe'you
15 when you were gone. 15 could explain why we have fo do that if we — I don't
16 i 1 dropped the cross-complaint, 1 could blow 16 want to go personally after these pecple’s personal
17 the statute, which gives us the leverage to say maybe | 17 assets.
I8 under 1090, 1092 we could void those benefits fo just | 18 MR. MAIENSGHEIN: On this point — o you mind.
19 say forget about the complaint. 19 i §intetject on this point? .
20 Let's go with the new lawsuit and be 20 'MS. ATKINS: Go ahead. And then | want to get
21 defendants. | don't want to agree fo that, if you 21 to Mr. Young.
?2 understand. 22 MR. YOUNG: No. That's okay.
MR. PETERS: Can you get a tolling agreement 23 MS. ATKINS: Okay. Go ahead, Mr. Maienschein.
24 on those? _ 24 MR. MAIENSCHEIN: Thank you.
25 MR. MCGRATH: A what? 25 Don, if 1 understood your response to

19
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1 Mr. Peters, was that if you — if you could get the 1 courteous,
2  statute tolled - ! mean, the reason you sort of filed z MR. PETERS: Just so you understand. The

- 3 this while the Council was on leg recess was to protect | 3 breach of trust, for instance, the fifth cause of action
4 the statute, correct? 4 against Grissom, Chapin, Sathof{, and Lexin, and so
5 MR. MCGRATH: Yes; sir. 5 forth, seems to be pled — this is paragraph B0—Asa"
b MR, MAIENSCHEIN: And so if yout could get a 6 direct and proximate result of the actions, the City
T tolling égreement, would you be wiiling -- 1 mean, in 7 suffered substantial loss of injury in the amount
8  other words, wouid you be willing to write a letter to 8 according to prove at trial.
9 say that in the exchange — you know, | will dismiss 9 So that's jﬁst my concern is that it looks

10 this cross-complaint in exchange for a tolling agreement | 10  like these are all pied as a way to validate the

11 to protect the statute? 11 nenefit, and it would just be cleaner to rely on the

12 MR. MCGRATH: See, | don't think Sathoff and 12 general allegations of invalidity rather than go into

13 those people could answer that letter because they're 13 personal assets. - ]

14  under criminal indictment, so it wouldn't do any good. 14 MR. MCGRATH: It could be done.

15 I could do - if that is the only waj to get 15 MR. PETERS: Okay. 3o with those

1% your vote — what Scott asked - and get rid of the 16 clarifications that's acceptable.

17 personal damages against them, plead the dec reliefas | 17 We're going to talk about the budget later

18 we've pled, and retweak the thing so it would be an 18 because | had ques{ions about that,- but 'm okay with
19 attempt to avoid, If you wanted MP-3. 19 Ms. Frye's motions, if those clarifications are
20 I think in this room | would say MP-1 is 20 acceptable to her. : ‘
21 probably dead because of statute, but we're just trying. | 21 ‘ MS. ATKINS: Okay. Other comments, Mr. Young.
22 Wsourjob. - : T 22 MR. YOUNG: Just really quick, so | can make
23 So if you said to me, we don't want you suing \ 23  sure I'm clear, the purpose of the complaint, the
24  Sathoff and those other people for dollars damages. We | 24 crosé—tomplaint, is really to determine if MP-1 and -2
25 only want you to bring them for purpoese of your dec 25 are legal? Is that really what the purpose is, Don?

) 22 _ 24
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1 relief, which is a declaration that MP-1 and MP-2 are 1 MR. MCGRATH: } apologize. .I'm trying to

2 void, T would follow your instructions. 2 catch a note fromy — :

3 MR. MAIENSCHEIN: But I'm not sure | 3 MR. YOUNG: That's all right.

4  understand your response, though, on the tolling. 4 Is that the purpose? The purpose of the

5 You don't think — why don’t you think we 5 cross-complain is to determine if MP-1.,'MP-2 are legal?
6 could get a tolling agreement from the other side? 6’ That's really the — that's what we're really trying to

7 MR. MCGRATH: 1 think the other side is not 7 get at? L ‘

2 the pension hoard. They can't control this. It's all 8 MR. MCGﬁATH: Yes, sir. _

9  the people who are being sued. Sathoff, the dirty sixes 9 MR. ‘ZOUNG-. Hiow, isn't there another —

10  we call them, and they're not going to give me a tolling | 10 theré‘s another complaint out there that was filed that
11 agreement because their criminal lawyers wouldn't let | 11  has asked for the exact same thing.

12 me. : 12 MR. MCGRATH: That's correct. That was filed
13 And there's also an argument, and Tl tell =~ - 13 last week entitled SDCERS plaintiff versus the City of -
14 you up front, I know the argument, that the statute may | 14 San Diego, in a separate cause of action assigned to
15  have run years ago. It may be a one-year statute. | 15  Judge Wickersham. -

16 don't know. 1 mean, you know, it's too risky. 16 MR. YOUNG: Okay. You don't believe that that
17 On some of the professionals, when we get to . 17  will come to the same end? Would we get the same —
TTI& that subject; yeah, maybe they'd give e a telling T8 differant ruling? ' T : -

19 agreement because it's kind of normal, but | dont want | 19 is it a different way of — | mean, we have to
20  to - even want to bother asking these pecple who are 20 have two complaints for this?
21  indicted. . 21 . MR. MCGRATH: No. 1would move to consolidate
22 MR. MAIENSCHEIN: Thank you. 22 those two. And if Scott’s motion carries, 1 would do it
’ Thank you, Madam Chair. ' 23 on dec relief on the cross-complaint in this case. I'd
Fa s MR. PETERS: Can I just follow up. 24  put them together.
25 MS. ATKINS: Thank you, Mr. Young. You're so 25 One of the reasons | wanted to do thatis |
23 25
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have a judge that's a good judge. The judge they ended
up with is a nice man, but he's clder than | am, and
that's older than dirt.

MR. PETERS: That's true,

MR. MCGRATH: To be honest with you.

MS. ATKINS: Typing. .

But as a matter of cormrection, though, | think
it's Ms. Frye's motion, Mr, McGrath.

MR. YOUNG: Yeah,

MS. ATKINS: Go zhead, Mr. -

MR. MCGRATH: He just wanted to amend it to
get rid of the damages.

MR. YOUNG: So the reason why we're just not
allowing that suit to go through and we're not filing
the suit is because you don't like the judge?

You don’t-think the judge would give us a fair
ruling? Is that what you're saying?

MR. MCGRATH: Kind of.

MR. YOUNG: So that's why you're asking us to
make this decision. . .

MR. MCGRATH: That's a reason. The second is
that-when | pled in the cross-complaint. 1 pled timely
enough to stop the statute on the 1090, which would void
MP-1 and MP-2. o A

} think their lawsuit against us is after that

25
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MR. YOUNG: F'm sorry. Donna, ! just want to
say this, I'm trying to take away the legal maneuvering
and just kind of discuss this on a - '

MS. FRYE: | would prefer to have Mr. McGrath
have the control. Plus, ]| think that the issue that
he's raising is because of the timing of when certain
actions were filed that it's necessary that he just keep
his action moving forward because of the three-year
statute — potential statute of limitations. That's —
that makes sense to me. .

1 don't want to rely on the GERS board any
more than 1 have-to, and quite frankly, ! can’t rely on

them at all right now in order to do what | think is in

the best interests of the City.
Thie other thing that could happen is they
could drop that lawsuit at any time. There is no -

" there is nothing that requires them to move forward., In

other words, we have absolutely no control over it.

- If Mr. McGrath does it, at least we have — at
least we have some level of control, And I'm tired of
giving up the littie bit of control we do have,

" «_ So that’s why I think it’s reaily important
that'we let them follow the legal strategy they think is
best on this particular instance. | just feel.

comfortable with it, alid_.i' can ~ we can figure out the
28
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1  fact, and we may not he able to get that relief. It's 1 motions, if you want to amend it afterwards, to make
2  serious stuff. So what | do is smash them together, 2 Mr. Peter'é - ' o ’
3 hopefully get the judg'e ! like, and we're on our way. 3 . _ "MR. PETERS: I'll say it again.
9 MR. YOUNG: Okay, And then the guestion is to 4 MS. ATKINS: Okay. Thank you. .
5 the ~to'my colleagues. And then, | wasn't here for 5 MR. YOUNG: Just one more duestion about the
6 those two decisions, but | mean, is that what you want 6 mew complaint. ‘ '
7  todo? We want to file to find out if the decision that 7 There's a new cbmplaint that yoﬁ mentioned.
€  you actually made were legal? That's what you want to 8 What exactly is that, or —
S  do? ] ’ 9 MR. MCGRATH: The one that they filed -
10 MS. FRYE: I} may. 10 SDCERS filed against the City?
11 MR. YOUNG: Sure. _ 11 MR. YOUNG: Yeah.
12 . MS. FRYE: First of all, ! don't think any of 12 MR. MCGRATH: That's entitled Complaint for
13 us were here in 1996, 12 Dec Relief, and it's basically - a dec relief says, you
14 MR. YOUNG: Right. ) 14 say I say who's right. That's kind of what you do
15 MS. FRYE: | could be wrong, but | don't 715 Youw're throwing up your hands saying, Judge,
16 remember any of us being en the Gouncil and voting. 16 tell me what — and they give you our side and their
17 Second of all, yes, if, in fact, the 17 side. Of course, their side is they want it to be ckay
~ I8 information that the City Council members were given — | 18 and we don't. ' )
19 and remember, a lot of this, you know, like 1 said, you 15 But it's the same exact thing that we've
20 . were here, but you weren't here, you know, actuatly in 20 already pied in the cross-complaint. 1 don't know why
21 the Closed Session — yeah, it would be nice to know. 21 they did jt. Pve read their minutes. 1don't know why
72 MR. YOUNG: But the thing is, you’'re going to 22  they do anything over there. -1t may be because they
get that information anyway. 1 mean, it's already been | 23 didn't like the rulings they're getting from this other
24 filed though on your behalf, ) . 24  judge. They figure you won't okay my cross-complaint
Z5 MS. FRYE: Again, I'm not the attorney, but ~ 25 pecause I didn't ask your permission or something.

27
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1 You know, they know more about us than we know
2 about them and visa versa. | don’t know what they're up
3 to, but that could be. They may think, Ah-ha, the
4 Council is going to tell this dope to drop that lawsuit,
5  Then | hlow the statute on the 1090. And | have to play
& it their way with their judge, and that's — I hope not
7 te have to ever do that,
] MR. YOUNG: Okay. That makes sense.
S Just a couple other gquestions. in plain
10 " English, other than the fact, you know, of what we just
11 talked about, what are the other basic clements from —
12 not from a legal description, but what are the other -
13 basic elements of this cross-complaint?
14 MR. MCGRATH: Well, as it's pled now or the
15 ‘way Scott would like it pled? -
1lé 'MR. YOUNG: Well, § understand what Scott v
17 know what his amendments were, ami H understand what hlS
18 discussions were. i
19 MR. MCGRATH: Okay. A dec relief is merely, |
20 say it's legal. You say it's not. -
21 Our side of it is, the prior Council on MP-1
22 gave away benefits with no funding. That's pretty

23 serious, and we say the same on 2002.
24 And that's what those people bave been
25 mdncted for. Under 1090 that’s a criminal action. If ]
30
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there are certain benefits that these individuals who
have retired, who have made their — you know, their

plans, their life-long plans, and now aH of a sudden

(IS U I N B S

we're saying that you can’t have them anymore. And

5 that's — | think that’s an ethical question that we

& also have to determine.

7 Yes, this is 2 means to figure cut if we can

&  get rid of benefits because it's ~ you know, it's a

9 burden to us. It’s making us make tough budgetary

10 decisions. It's difficult decisions that we have to

11 make because of our fiscal situation,’

12 But we also have to consider those retfirees

13 who are on fixed incomes, and so that's the other side

14 of this. And so I'm not -- you know, I'm not really

15 sure where to go with that.

16 MR. MCGRATH: WeHl, I could just tell you that

17 we’'ve analyzed it upside down. I mean, that's ali I've

18 been doing since I've been here.

19 There's not going to be enough money for the

20 'people that - Mr. Flagherty's age, the young man Behind

21 ' me, who is a deputy. There will be enough moéney in the

22 next, say, 12, 15, 20 years to pay for them ever. |

23 don't know what‘a Court will do, }

24 'm going to teII you my legal opinion, my not

25  legal — my street law opinion is a judge is going to be
32
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that's correct, then those-things could be voided. |

'l tell you, the unions will tell you that's
wrong, and I'm crazy and everything else, but that's
what the unions are there for, 1o protect their side.

MR. YOUNG: Is that a part of the complaint,
the part where it could be voided? ‘

MR. MCGRATH: Yes.

MR. YOUNG: That's it's voided?

MR. MCGRATH: Yes. It's in the — it's in the
10  first part where you tel! your facts. I says at

W -d ;U W R

te]

"11 page 9, Manager's Proposal 1, and then | explain what
12 happened there. ' '
13 " And then Manager's Proposal 2 at page 11, and
14 thenwhatldois incorporate that whole part, and |
15 say, cross-complainants incorpbrate by reference and
16 realize paragraphs 1 through 61, and | plead for Dec
17 Reilief 1.

hard pressed to hurt somebody that's already out there.
The whole thing is going to go in a big room just like
this with the unions yeiling, and we're going to’
renegotiate the whole dam thing.
You want a bet? I can't bet, but you would
sa} that's about a 60, 70 percent chance at some point
that could happen. ' '
MR. YOUNG: So it could be a finding that they
9  were - it was determined illegal, but the benefits

CO -3 oy o o O

10 still stay, or -

i1 MR. MCGRATH: Could be. Couid be any way you
12 want |t I'm talking about —

13 MR. YOUNG: 1 mean, a judge could do that,

14 right?

15 MR. MCGRATH: He could do it.

16 MR. YOUNG: Or she could make that decision.
17 MR. MCGRATH: But I'm thinking you'll settle

18 ueckelief‘irl‘incorporate—aﬂ'that”ordec :

19 relief under the cause of action. That's the way we do
20 it .

21 MR. YOUNG: And ] guess the question to my

22 colleagues would he, you know, 1 guess there is a
1 question in my mind. Okay. It could have been an
g illegal act. Idon't know. 1don’t know if these
25  were ~ it was made under fllegal basis, but you know,
31
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it think you'll conie up with an idéa with Lamont ™~
19 taxing this or that. You know, raising — 1 don't know
20  how you raise taxes, whatever you do. ‘
21 " There will someday be enough money to pay a ~
22 logical, legal pension benefit to everybody ~ not me
23  and not Lamont because we cut ourselves out — but to
24 people who are coming through the ranks. 7
25 That's the hardest argument we have with
33
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police officers and such. They don’t get it. "We're

voted on something iilegal. I don't th.ink it was

just — | just don"t want to be pleading that | think 1
35
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1
2 entitled to retroactive.” Sure we are. There's no 2  ilfegal, )
- 3 money. How you going to get it? Where you going to get 3 And I'm aiso — you know, just for the record,
4 1z ‘ ‘ ) 4 | think that the legal théory is novel that because you
5 So we do it through litigation and we kind of 5 dom'thavea funding source it's illegal. Now, 1
& sgqueeze everybody until somebody budges, and then we 6 understand that there's —a lot research has gone into
7 give. We take. We give. We téké. That's where I'm 7 it, but if | hire a roofer who fixes my roof, and | )
8 hoping we'll go. Otherwise, I wouldn't have come back 8 can't say, you know, "When I'made the contract with you
2 out of retirement. ' S i didn't have the money o pay for it, so it was
10 MR, YOUNG: | understand. 7 10 iltegal” 7
11 MR. GIRARD: Your Honor? Yes, a quick follow 11 And so | think it's a challenge, but let me
12  to what Mr. McGrath.thought and just follows from 12 just say that | think that it's also — it's a very real
13 Mr. Peter's comment about unfair labor practices. 13 thing that people are out there in the public, you know,
14 The determination — in our apinion, based 14  giving tremendous credence to this Third Interim Report.
13 upon the research we've done, the determination whether | 15 We've got to know the answer.
16 or not the benefits are legal or illegal doesn't 16 So | think it was a blessing that the
17 necessarily iead to a conclusion that there's been bad 17 . Retirement Board sued the Gity, and said they wanted
18- faith bargaining. The law — the law generally says 18 deciaratory relief. So let’s find the answer.
1% thatif a benefit ~ benefits can he taken away, 13 But let me say where | ‘diﬁ'er alittle bit is
20 provided that something of similar or equal value is 20 I want the answer. | don™t want to do - | dont want
21 given. o : o 21 to do a2 year litigation and spend half a2 million
22 So when all of this is said and done, if the. 22 dollars, which could be a miliion dollars doing @ bunch
23 Court finds that the benefits are illegal, they're 23 of depositions just to delay thé‘ answer.. ‘ '
24" itegal. : 24 My goal would be that we actual try to get to
25 The question of whether you're bargaining in 25  the Court pretty soon, and get a ruling because Fawant,
' _ 34 . ' 36
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1 good faith or dealing with youi empioyees or retireesin | 1  the answer. )
2  good faith will depend upon what you do in light of that 2 And | don't see this — you know, | know, you
3 declaration. And so I think Mr. McGrath is cotrect. A 3 know in previous lives that sometimes litigation was a
4" determination is either on it's way or gets made, and 4 tool to get you fo the table, and there's always that
5 then _evefybody goes in a room and figures out how to 5 part of it. 'But you know, 1 want it talk about things
6 deal with the situation. "6 like stiputating to interventions, stipulating to facts,
7 So I think that's far enough down the foad_, 7 1 don't want, you know, Bave here tp bhe
8 and what' you really need — and I know the City Attorney 8 spending a lot of money doing depeositions thaf, Is this
9  would say that thé funding for these benefits is 9 Bocumgnt true and accurate, when a lot of that stuff
10 probably the single biggést componént of the unfunded | 10 should be agreed to. it's public money we'li be
11 Hability. And so he would urge that you at least start 11 spending on both sides.
12  down the road to try to get a decision on whether these ) 12 So, just, you know, although 1 would love to
13 are valid or not. And then —~ and ihen, hepefully, 13 see aresclution where we sat down and talked, ] dont
14 pecple will come to the table, and we'll figure out a 14  wanit the iitigation to he used as some sort of hammer to
15  way to solve it. - - 15 get us to the table. § reailly would like to see a
16 4MS. ATKINS: -Mr. Peters. 16 resolution of it because it's out there, and the public
17 MR. PETERS: AH right. | just want to say, 17 has a legitimate guestion aboiit whether these things are -
18 to folow on Mr. Young, and | hate to take too much T8 “legal. i think we should answer the quostion.
19 time, butit’s a pretty significant thing we're doing 13 So, you know, that's why, you know, my motion
20 here. o 20 is to do this in the least mean way we can, which is to
21 ] don't want — the reason | said | wanted it 21  just do the declaratory relief, but to get on the
) 22  to be the name of the City Attormey is | don’t want my 22 problem, answer — answer the guestion that CERS has now
! name on anything that says that ! think these benefits 23 put tous to say that it’s the City Attorney who has .
g are illegal. I don’t think they're illegal. Sol 24 declared that this is an iltegal benefii::, but at least
25 25 not to necessarily say that the City Council says one

37
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way or the another because Ms. Frye and 1. may have a
different opinion about that, but not to say it all.

And when we talk about the budget, | think we
ought to be talking about things iike how to make it go

SV N

more smoothly and more cheaply so we can geta
resolution of this. And I would like - | would like to
get to the answer. I'd like to do it soon.

| MS. ATKINS: Ckay. Ms. Frye, in terms of your
motidn,_ since i seconded it, can we just get some

W -2 oy

W

10 clarification.

11 MS. FRYE: Yeah. Let's see if we can work

12  with Mr. Gitard and Mr. McGrath and have them assist me
13 in putt'ing together a motion and seeing if that works.

14 MR. MCGRATH: I'm incompetent. I'm a

15 litigator. That's his job. ' ‘

16 MR. GIRARD: Well, let me start with what the

17 motion was, and then what we need to do is clasify what
18 mr Peters would I;ke to amend to that motion, and then
19 seeif: you agree.

20° 7 . M3.FRYE: Sure.

21 MR. GIRARD: The motion was ta prosecute the

22 cross-complaint, to defendant the companion actlon, the
23 new case, and retain Heller Ehrman for purpose.
24 MS. FRYE: Right.

. 25 MR. GIRARD: Amf then Mr, Peters requested

38
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saying that is that one of the remedies pled for is the
receiver. And we’ve decided already to put that off
until after the demurer, We learned that.

MR. GIRARD: And for the record, Your Honor,
the other thing was previously you authorized the 'City
Attorney to pursue the question in the cross-complaint
about who's the lawyer for the CERS board.

o= TS N SR B N % B N I

That's in the cross-complaint, and the City

0w

Attomey will proceed with that issue, based upon your
10 - prior direction. That was either last week or the week
11 bpefore.

12 MS. ATKINS: Okay. So let me just make sure,
13 Ms. Frye, are you okay with the mofion as stated?

14 MS. FRYE: Yes. ' :

15 - MS. ATKINS: As am |, the seconder of the
16 motion.

17 Mr. Maienschein and then Mr. Madaﬂer.

18 MR. MAIENSCHEIN: Thank you.

19 ) Les; did ! hear you also include Mr: Peters’

20 point about taking the names of the Council off?

21 MR. GIRARD: Thatwas included -in‘ the comment
22  that it would be trimmed to make clear that the dispute
23 is between the City Attorney with réspeét\sn this, which
24  would involve amending the caption, | assume, "

25 Mr. McGrath.
40
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that the cro.;.‘._s-cqmplaint be generalized, be trimmead down -
such that the action reflects a dispute by the City '

@

O~ U1 st N

Attorney with respect to these issues, and we — and
it's merely declaratory relief only, and we'r-e not
seeking damages or penalty against named individuais,
Mr. McGrath is that — '
MR. MCGRATH: Yes. Yo be safe, I'd like a
resoiution from the Council which authorizes the Clty
S Attorney to do it. )

10 MR. PETERS: Okay. _

11 MR. GIRARD: But that would be the motion if
12 the maker of the motion is okay with that.

13 MS.FRYE: Is that ~

14 MR. PETERS: Sorry, just to confirm.

15 MS. FRYE: - what you're wanting?

16 MR. PETERS: Also, we decided at the last

17. meeting that the issoe of receiver is coming back to us

——1-8-after-the-hearing-on-the-demurrer—And-so-totheextent—

19 that that's — | don’t want that necessatily taken out
20  of the cross-complaint, but we're not taking an action
21  on that today.
22 MR. GIRARD: Well, let's deal with that

" separately, if we may. This is solely on the issue of

the validity of the benefit. -
25 MR. PETERS: Just so you know, the reason I'm
35

MR. MCGRATH: Yeah. God biess us all,
. MR. MAIENSCHEIN: And then, secondly, 1 didn’t
hear a cost. \ﬁ!_e haven't gottén to that yet.
Thank you.
MS. ATKINS: Mr. Madatfer. )
MR. MADAFFER: I've been listening teo all

this, and I'm just curious.

o RN B NS ) BN S I

Today, sifting in the Clty Council meeting, 1
found out that the City Attorney released at 12 o'clock
10 noon to the public and members of the media the Kroll

ie}

11 documents that were subject to the attomey-client

12 privilege waiver discussion last night. _

13 While on the surface that might make sense, I
.14 thought - and I've asked to get a copy of the tape — |

15 thought) heard the City Attomey say yesterday, perhaps

16 it was Mr. Girard, that made a statement on the record

17 that seemed to indicate that it might net necessarily _
-1 8 ake serrse that those documents be Telgased to the
1% media, since there was an ongoing investigation.

20 MS. ATKINS: Nr. - can | just ask, is this

21 related to this item?

22 MR. MADAFFER: Yeah. I'm getting to it.

23 MS. ATKINS: Okay,

24 MR MADAFFER: I'm so sorry. Fve just been

25 sitting here listening. ! appreciate that.
11
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S0 that being said, I'm not going to vote for
this today sitting in here because as much as 1 support
the spirit of it and 1 think you've got some good
compromise going on, I'm _reaily all of @ sudden just
kind of not really trusting anything that's being said.

I mean, | know that part of this includes a
resolution with respect to receivership, and 1 still
have a lot of unanswered questions on that, more
questions since I got t_hé binder. So 'm'just really
not confident that what I'm voting on is what 'm
getting.

- MR. MCGRATH: Well, | think you've known me -
for a number of &ea_rs, and ¥m going te gi\}e you what
you ask for. _'

MR. MADAFFER: | trust you.

MS. ATKINS: Thank you.

S50 we have a motion and a second.

I'd like to - no further comments?

Call for any guestion.

And alf those in favor say "Aye.”

MR. PETERS, MR. YOUNG, MS, ATKINS,

MR. MAIENSCHEIN, MS. FRYE: Aye.

MS. ATKINS: Opposed. '

MR. MADAFFER: No. ] )

MS. ATKINS: Passes 5-1 with District 7 in
42
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REPORTER'S CERTIFICATE

COUNTY OF SAN DIEGO}
STATE OF CALIFORNIA)

i, Keren M. Guevara, Certified Shorthand
Reporter licensed in the State of Califormnia,
License No. 12478, Registered Professional Reporter,
hereby certify that the deponent was by me first duly
sworn and the foregoing testirﬁony was reported by me
and was thereafter transcribed with Computer-Aided
Transcription; that the foregoing is a full, complete,

and true record of said proceeding.

1 further certify that [ am not of counsel or
éttornéy for either or any of the parties in the
foregoing proceeding and caption named or in any way
intereste;! in the outcome of the cause in said capiion.

In witness whereof, 1 have hereunto set my hand

this day:

1
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{Whereupon the discussion on this subject was
adjourned at 6:09 p.m.)
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